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Passed by Shri. Mihir Rayka, Joint.Commissioner (Appeals)

1 Arising out of Order-in-Original No CGST/WS08/Ref/Demand/01 to 05/BSM/2020-
2021 fasim: 21-7-2020 issued by Assistant Commissioner, CGST, Division VIII,
Ahmedabad South

Gl sritererat @1 = i war Name & Address of the Appellant / Respondent

M/s. Dhruv Earthmovers, 1% Floor, 7-8, Krishna Complex, Opp. Essar
Petrol Pump, Sarkhej, Ahmedabad 382210
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the
following way.

National Bench or Regional Bench of Appellate Tribunal framed under GST Act/CGST Act in the cases
where one of the issues involved relates to place of supply as per Section 109(5) of CGST Act, 2017.

(i)

State Bench or Area Bench of Appellate Tribunal framed under GST Act/CGST Act other than as
mentioned in para- (A)(i) above in terms of Section 109(7) of CGST Act, 2017

(i)
(iii) Appeal to the Appellate Tribunal shall be filed as prescribed under Rule 110 of CGST Rules, 2017 and
shall be accompanied with a fee of Rs. One Thousand for every Rs. One Lakh of Tax or Input Tax Credit

involved or the difference in Tax or Input Tax Credit involved or the amount of fine, fee or penalty
determined in the order appealed against, subject to a maximum of Rs. Twenty-Five Thousand.

(B) Appeal under Section 112(1) of CGST Act, 2017 to Appellate Tribunal shall be filed along with relevant
documents either electronically or as may be notified by the Registrar, Appellate Tribunal in FORM GST
APL-05, on common portal as prescribed under Rule 110 of CGST Rules, 2017, and shall be accompanied
by a copy of the order appealed against within seven days of filing FORM GST APL-05 online.

e Appeal to be filed before Appellate Tribunal under Section 112(8) of the CGST Act, 2017 after paying -

(i) ()  Full amount of Tax, Interest, Fine, Fee and Penalty arising from the impugned order, as is
admitted/accepted by the appellant, and
(ii) A sum equal to twenty five per cent of the remaining amount of Tax in dispute, in

addition to the amount paid under Section 107(6) of CGST Act, 2017, arising from the said order,
in relation to which the appeal has been filed. ‘
(ii) The Central Goods & Service Tax ( Ninth Removal of Difficulties) Order, 2019 dated 03.12.2019 has
provided that the appeal to tribunal can be made within three months from the date of communication
of Order or date on which the President or the State President, as the case may be, of the Appellate

Tribunal enters office, whichever is later.
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For elaborate, detailed and latest provisions relating to filing of appeal to the appellate /aUI;hQI’/iljy.,iHéi
appellant may refer to the website www.cbic.gov.in. S :




F. No. GAPPL/ADC/GSTP/300-304/2020

ORDER IN APPEAL
M/s.Dhruv Earthmovers, 1% Floor, 7-8, Krishna Complex,, Sarkhej, Ahmedabad 382 210
(hereinafter referred to as ‘the appellant’) has filed five app;:’:als against Order In Original
No.CGST/WS08/Ref/Demand/01 to 05/BSM/2020-2021 dated 21-7-2020 (hereinafter referred to
as ‘the impugned order’) passed by the Assistant Commissioner, CGST D1v1snon VIII
Ahmedabad South (hereinafter referred to as “the adjudicating authority’), ordering recover y of

refund erroneously sanctioned to them. The details are as under:

Sr | Appeals File No. Date of OIO Number and date Amount
| No. | filing : confirmed
I | GAPPL/ADC/GSTP/300/2020 | 6-10-2020 874054
2 | GAPPL/ADC/GSTP/301/2020 | 6-10-2020 CGST/WS08/Ref/Demand/01 382664
3 GAPPL/ADC/GSTP/302/2020 | 6-10-2020 | to 05/BSM/2020-2021 dated | 685626
4 | GAPPL/ADC/GSTP/303/2020 | 6-10-2020 21-7-2020 728044
5 QAPPL/ﬁDC/G_STE]}O‘l/ZMO 6-10-2020 T ]go_sg_l__'_ﬁ
' TOTAL 33,91,249/-
2k The brief facts of the cases are that the appellant is registered under GST Registration

Number 24AAIFD6319H1ZJ. The appellant has claimed refund of IGST paid on account of
supply of earthwork for loading, spreading, rolling and watering services made to SEZ units viz
M/s.Zydus Infrastructure P.td., Pharmez, Matoda MH 8A, Ahmedabad and M/s.Amneal
Pharmaceuticals P.ltd., Matoda, Ahmedabad, which were sanctioned by the Assistant
Commissioner, Division VIII, Ahmedabad South. On examining the legality and propriety of
order sanctioning refund, it was observed by the Department that the adjudicating authority has
erred in sanctioning refund to the appellant by considering that the invoices for supply of duty
free goods are endorsed by the SEZ as per SEZ norms and without submission of evidence
regarding receipt of services for authorised operation as endorsed by the specified officer as
required in terms of clause (b) of second proviso to Rule 89 of CGST Rules, 2017 and clause ( e
) of sub rule (2) of Rule 89 of CGST Rules, 2017. Therefore, by issue of Review orders,
Department has filed appeals before the Joint Commissioner (Appeals), CGST, Ahmedabad. The
Joint Commissioner (Appeals), CGST, Ahmedabad vide OIA No.AHM/EXCUS/001/APP/IC/30
to 34/2019-2020 dated 28-11-2019 has allowed the Department Appeals. Consequently, the
Assistant Commissioner, Division VIII, Ahmedabad South has issued Show cause notice for
recovery of refund erroneously sanctioned to the appellam The SCNs were decided vide
impugned orders wherein the adjudicating authority has ordered recovery 01 erroneously

“sanctioned refund of Rs.33,91,249/- from the appellant.

3. Being aggrieved the appellant filed the present appeals on dated 6-10-2020 on the

following ground:

The appellant stated that endorsement of the service supply bill, as per SEZ Act no endors

has been carried out by the Customs Officer, service being a tangible one, verifi
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been possible, so not been endorsed by the jurisdictional special officer. Whereas in the case of

goods supply endorsement by the specified office has been required whereas in the case ol the
7 .

service only the endorsement of services for the authorily operation usages only require. 50 in
this case no- physical endorsement requires. Further notwithstanding anything above, (he
appellant has endorsed such bills. So the appellant wants to state that the appellant was rightly
dligible for refund which was sanctioned and thereby set aside the said OI0. IHence, the Order
passed by (he Assistant C ‘ommissioner, CGST, Division VI, Ahmedabad South is required (o be
sol aside and drop the demand. The appellant has also paid pre deposition of 10% of disputed

amount. amounting to Rs.339125/- while .ﬁling the appeals.

4. Personal hearing was held on 8-10-2021. Shri Vipul Khandar, Chartered Accountant
appeared on behalf of the appellant on virtual mode. e stated that he had nothing more to add to

(heir written submission dated 6-1 0-2020.

3 I have carefully gone through the facts of the case, the impugned Order and Orders
previously passed in (his case and the grounds of appeal. 1 find that in these appeals the appellant
requested {0 sel aside the impugned Order passed by the adjudicating authority ordering recovery
of refund erroneously sanctioned. (o them. 1 find that the adjudicating authority has ordered
recovery of refund due Lo the reason that the appellant has not submitted documents specified

ander clause (b) of second proviso (o Rule 89 (1) of CGST Rules, 2017 read with clause () of

Rule 89 (2) of CGST Rules, 2017 along with their cefund n|xp||mtmn and thereby not complied

with requirements spec ified under said Rules. I'or beuer appreciation of the facts, | reproduce the

relevant provisions of Rule 89 of CGST Kulm, 2017 as nndu

Rule 89 of CGST Rules, 2017: Application for refund of tax, interest, penalty, fees or any other

amount. -
(1) Any person, excep! the persons covered under notification issued under section 353,

claiming refimd of any lax, interest, penally, fees or any other amount paid by him, other
than refund of infegr ated (ax 1)(11(1 on goods expor ted out of India, may Jile an applicalion
electronically in FORM GST RI D-0]through- the comnaon por ml cither directly or
4//1/'01,(;3/7 a Facilitation Centre iotified by the ( ‘ommissioner:

Provided that any claim for refimnd relating (o balance in the electronic cash ledger in
“cub-section (6) of section 49 may be made through the

_accordance with the provigions of .
in FORM GSTR-3 or FORM GSTR-A or

refurn /ann/m(l for the rﬂlmw,Vrv TR
FORM GSTR-7, as the case mqy : e
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Provided further that in respect of supplies to a Special Economic Zone unit or a Special

Economic Zone developer, the application for refund shall be filed by the —

(a) supplier of goods afier such goods have been admitted in full in the Special Economic
Zone for authorised operations, as endorsed by the specified officer of the Zone,

(b) supplier of services along with such evidence regarding receipt of services for
authorised operations as endorsed by the specified officer of the Zone:

(2) The application under sub-rule (1) shall be accompanied by any of the _/bll()wing
documentary evidences in Annexure 1 in Form GST RFD-01, as applicablz, (o establish
that a refund is due to the applicant, namely:-

@ido(c) aiiini

(d) a statement containing the number and date of invoices as provided in rule 46 along
with the evidence regarding the endorsement specified in the second proviso to sub-rule
(1) in the case of the supply of goods made to a Special Economic Zone unit or a Special
Economic Zone developer;

(e) a statement containing the number and date of invoices, the evidence regarding the
endorsement specified in the second proviso to sub-rule (1) and the details of payment,
along with the proof thereof, made by the recipient to the supplier for authorised
operations as defined under the Special Economic Zone Aet, 2005, in a case where the
refund is on account of supply of services made (0 a Special Economic Zone unit or a

Special Economic Zone developer,

6. 1 further notice that CBIC vide Circular No.125/44/2019 dated 18-11-2019 has given a list of
all statements/declarations/undertaking/certificates and other supporting documents to be
orovided along with the refund application, wherein al Sr.No.4, the following
documents/supporting documents are specified, in case of refund of tax paid on supplies made to

SEZ units/developers with payment of duty,

Type of refund Declaration/statement/undertaking Suiln)—ii)nl_'ling documents to  be

/Certificates to be filled online additional uploaded

Refund of tax | Declaration under second and third proviso | Endorsement (s) from the specified
paid on supplies | to Section 54 (3) ; Declaration under Rule officer of the SEZ regarding receipt
made to SEZ |89 (2) (f): Statement 4 under Rule 89 (2).| of goods/service for authorized
unit/developer (d) and Rule 89 (2) (¢ ) ; Undertaking in | operations under second proviso to
with payment of | relation to section 16 (2) (¢ ) and Section 42 | Rule 89 (1) ; self certified copies of

tax (2) and self declaration undei Rule 89 (2 entered in Annexure A

ils are not found in

(1) if amount claimed does not excee
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QA of the relevant pcm)d and

sell  declaration regarding non
prosecution under sub rule (1) of

Rule 91 of the CGST Rules for

availing provisions refund.

7. In view of above, as per provisions of Rule 89 of CGST 2017 and guidelines issued by
the Board, it is mandalory requirement to submit evidence in the form endorsement by the
specilied officer of the Zone showing receipt of goods or services for authorized operations of
the unit. In the subject cases, no such document was submitted by the appellant at the material
time and hence the refund earlier sanctioned to the appellant was ordered for recovery.

‘8. I find that the grounds put forth by the uppéllanl in the present appeals is on the same
lines of the ground submitted by them in earlier adjudication and appeal proceedings inasmuch
as it was contended that supply of service being a tangible one, verification is not possible and
hence no endorsement was made by the jurisdiction specified officers and also in case ol service
only the endorsement of service for the authorized operation only required and no physical
endorsement is l'cquir(‘(l They had also contended that in spite of above, they had endorsed such
bills. Thus, as per the ﬂppcll'\m s confention no endor qement is required for the supply made by

them. No other submissions in addition to above was suhnnl(cd in (he present appeals.

9. [ do not {m(l any force in the grounds pul forth in appeals. The provisions of Rule 89 of
CGST 2017, dmllv stipulate submission of evidence regarding receipt of services for authorized
operations of the S1:7 Unit duly endorsed by the specified officer for (he purpose of claiming
refund of tax paid on supply made fo SEZ Unit. Therefore, appellant’s contention that such a
requirement is not required in their case due to reason that their service is a tangible one hence
verilication is not possil)le and that for service only endorsement of service is rcquired and no

|)I\yéi(:fll endorsement is required is Jegally nnd.(uct.lmlly not correct and not acceptable. It ‘urther,
the’ appellant has also contended that they had endorsed bills. However, no copy of such

endorsed bill is brought on record during the current proceedings. Therefore, 1 find that there is

non- wmplmmc of provisions of clause (b) of second proviso lo Rule 89 (1) of CGST Rules,

70l] and also sub rule 2 (d) and 2 (e ) of Rule 89 of CGST Rules, 2017 by the appellant

inasmuch as (he appellant has not submitted the documents specified under above Rule in

claim of refund tax paid on supply made to g7 Unit. 1 further find that

support of their

admissibility of refund under GST Law is subject to submission of speuhed documents and

nts are submitted the claimant Jose (heir right for refund of tax p ({\m =

unless such specified docume

@ CENTR,

by them. In the subject case, | find that there is non submission of spec sified (lounnenlg l)v ll'i Lo
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appellant due to which refund earlier sanctioned to them was erroneous which is liable for
recovery. I find that in the impugned Orders the adjudicating authority has ordered recovery of
refund sanctioned to them due to non-compliance of requirement specified under Rule 89 of
CGST 2017, as above. Therefore, I do not find any infirmity in the impugned Orders passed by
t.he adjudicating authority ordering recovery of refund erroneously sanctioned to them.
Therefore, | upheld the Orders passed by the adjudicating authority and reject the appeals filed

by the appellant.
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10. All the five appeals filed by the appellant stands disposed of in above terms.

0 PATTIN
/LT -~
“(Mihir Rayka)

Joint Commissioner (Appeals)

Date : -
Attested

(Sankara Rar
Superintendel
Central Tax (Appeals), Ahmedabad 4

By RPAD

To,

M/s.Dhruv Earthmovers,

1* Floor, 7-8,

Krishna Complex, : = ‘
Sarkhej, Ahmedabad 382 210 Y

Copy to :

1) The Principal Chief Commissioner, Central tax, Ahmedabad Zone

2) The Commissioner, CGST & Central Excise (Appeals), Ahmedabad

3) The Commissioner, CGST, Ahmedabad South

4) The Assistant Commissioner, CGST, Division VIII, Ahmedabad South

5) The Superintendent, CGST, Range V, Division VIII, Ahmedabad South

6) The Additional Commissioner, Central Tax (Systems), Ahmedabad South
L4 Guard File

8) PA file




