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1 Arising out of Order-in-Original No CGST/WS08/Ref/Dem:md/0l to 05/BSM/2020- 
2021 fR#fas: 21-7-2020 issued by Assistant Commissioner, CGST, Division VIII, 
Ahmedabad South 
3~ <ITT 'fl+! 11cr tffiT Name & Address of the Appellant / Respondent 

Mis. Dhruv Earthmovers, 1' Floor, 7-8, Krishna Complex, Opp. Essar 
Petrol Pump, Sarkhej, Ahrnedabad 382210 

(A) 
su 3mar(rfen) ad ufa ails cauf fwaafaf@ea ah af 5uga uf®raid) / 
rf@vvyh a1at 3rd alut mt Haser#I 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the 
following way. . 

O 
_,_ 

National Bench or Regional Bench of Appellate Tribunal framed under GST Act/CGST Act in the cases 
where one of the issues involved relates to place of supply as per Section 109(5) of CGST Act, 2017. 

State Bench or Area Bench of Appellate Tribunal framed under GST Act/CGST Act other than as 
mentioned in para- (A)(i) above in terms of Section 109(7) of CGST Act, 2017 

(iii) Appeal to the Appellate Tribunal shall be filed as prescribed under Rule 110 of CGST Rules, 2017 and 
shall be accompanied with a fee of Rs. One Thousand for every Rs. One Lakh of Tax or Input Tax Credit 
involved or the difference in Tax or Input Tax Credit involved or the amount of fine, fee or penalty 
determined in the order appealed against, subject to a maximum of Rs. Twenty-Five Thousand. 

(B) Appeal under Section 112(1) of CGST Act, 2017 to Appellate Tribunal shall be filed along with relevant 
documents either electronically or as may be notified _by the Registrar, Appellate Tribunal in FORM GST 
APL-OS, on common portal as prescribed under Rule 110 of CGST Rules, 2017, and shall be accompanied 
by a copy of the order appealed against within seven days of filing FORM GST APL-05 online. 

(i) 
Appea to e fi ed before Appellate Tri burial under Section 112(8) of the CGST Act, 2017 after paying  

(i) Full amount of Tax, Interest, Fine, Fee and Penalty arising from the impugned order, as is 
admitted/accepted by the appellant, and 

(ii) A sum equal to twenty five per cent of the remaining amount of Tax in dispute, in 
addition to the amount paid under Section 107(6) of CGST Act, 2017, arising from the said order, 
in relation to which the a eal has been filed. 

II The Centra Goods & Service Tax ( Ninth Removal of Difficulties) Order, 2019 dated 03.12.2019 has 
provided that the appeal to tribunal can be made within three months from the date of communication 
of Order or date on which the President or the State President, as the case may be, of the Appellate 
Tribunal enters office, whichever is later. 

(C) 35q 3mflll1 if@as@) a) 3rfly aif@@or au) ah «iif@er aurua, fiat 3ilt ardaieiat urasnail h 
fl@, 3rfnff fconfer alt1gzwww.cbic.gov.in as) d al # 
For elaborate detailed and latest provisions relating to filing of appeal to the appellate 
appellant ma 'refer to the website www.cbic.gov.in. 

. ' 



F. No. GAP PL/ ADC/GSTP/300-304/2020 

r 

ORDER IN APPEAL 

M/s.Dhruv Earthmovers, 1 Floor, 7-8, Krishna Complex, Sarkhej, Ahmedabad 382 210 
'.i' 

(hereinafter referred to as 'the appellant') has filed five appeals against Order In Original 

No.CGST/WS08/Ref/Demand/0l 10 05/BSM/2020-2021 dated 21-7-2020 (hereinafter referred to 
as 'the impugned order') passed by the Assistant Commissioner, CGST, Division VIII, 
Ahmedabad South (hereinafter referred to as 'the adjudicating authority'), ordering recovery of 

refund erroneously sanctioned to them. The details are as under: 

Sr Appeals File No. Date of OIO Number and date Amount 

No., filing confirmed 

l GAPPL/ADC/GS TP/300/2020 6-10-2020 874054 

2 GAPPL/ADC/GSTP/301/2020 6-10-2020 CGST/WS08/Ref/ Demand/O 382664 

3 GAPPL/ADC/OSTP/302/2020 6-10-2020 to 05/BSM/2020-202 1 dated 685626 

4 GAPPL/ADC/GS TP/303/2020 6-10-2020 21-7-2020 728044 

5 GAPPL/ADC/GS TP/304/2020 6-10-2020 72086 1 
TOTAL 33,91,249/ 

2. The brief facts of the cases are that the appellant is registered under OST Registration 

Number 24AA1FD63 1 91-I I ZJ. The appellant has claimed refund of JOST paid on account of 

supply of earthwork for loading, spreading, rolling and watering services made to SEZ units viz 

M/s.Zydus Infrastructure P.ltd., Pharmez, Matoda MH 8A, Ahmedabad and M/s.Amneal 

Pharmaceuticals ·P.ltd., Matoda, Ahmedabad, which were sanctioned by the Assistant 

Commissioner, Division VIII, Ahmedabad South. On examining the legality and propriety of 

order sanctioning refund, it was observed by the Department that the adjudicating authority has 

erred in sanctioning refund to the appellant by considering that the invoices for supply of duty 

free goods are endorsed by the SEZ as per SEZ norms and without submission of evidence 

regarding receipt of services for authorised operation as endorsed by the specified officer as 

required in terms of clause (b) of second proviso to Rule 89 of CGST Rules, 2017 and clause ( e 

) of sub rule (2) of Rule 89 of CGST Rules, 2017. Therefore, by issue of Review orders, 

Department has filed appeals before the Joint Commissioner (Appeals), CGST, Ahmedabad. The 

Joint Commissioner (Appeals), CGST, Ahmedabad vide OIA No.AHM/EXCUS/001/APP/JC/30 

to 34/2019-2020 dated 28-11-2019 has allowed the Department Appeals. Consequently, the 

Assistant Commissioner, Division VIII, Ahmedabad South has issued Show cause notice for 

recovery of refund erroneously sanctioned to the appellant. The SCNs were decided vide 

impugned orders wherein the adjudicating authority has ordered recovery of erroneously 

sanctioned refund ofRs.33,91,249/- from the appellant. 

0 

0 

3. Being aggrieved the appellant filed the present appeals on dated 6-10-2020 on the > 

following ground: 
The appellant stated that endorsement of the service supply bill, as per SEZ Act no end0l5Ill! 

has been carried out by the Customs Officer, service being a tangible one, ve1 
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been possible, so nol becn endorsed by the jurisdictional special ollicer. Whereas in the case or 
goods supply endorsement by the specified ollite has been required whereas in the case of the 

I • . 

service only the enclorserncnt of services !'or the authority operation usnges 011ly require. So in 

this case no physical endorsemenl req11ircs. Further notwithstanding anything above, !he 

appellant has endorsed such bi I ls. So the appellant wait ls lo state that the ,1ppel Ian! was rightly 

eligible for refund which was sanclionecl and thereby seL aside Lhe said 010. Hence, the Order 

passeu by the Assistnut Commissioner, COST, Division VIII, Ahmedabad South is required to be 

scl aside and drop the demand. The appellnn_t has also pnid pre deposition of' I 0% of' dispuled 

amount, amounting to Rs.33912.5/~ while filing the appeals. 

4, Personal hearing was held 011'_ 8-10-2021. Shri Vi.pul l(liandar, Charlerccl /\ccou11la11I. 

/ nppeared 011 behalf of the appellant on vi.1-t.unl rnode. He stated that he had nothing more lo ncld lo 

t.11e;ir written submis,;ion uat.cd 6-- l 0-2020 

0 

5. J have cmefully gone through llie facts of' the cnse, the impugned Order and Orders 

previousl)'·JJHSsed in Lhis case and the grounds of appeal. I find that in these appeals the appellanl 

requested ·to set aside the impugned Order passed by the ndjuclicnli11g autltorily orch,;ririg recovery 

of rcJ'uncl erroneously su11ctio11.ecl. to thern. I find that the adjudical.ing nulhorily has ordered 

i·ecovery of refund due lo the reasou t.lial tile appellant hns nol subrni.tled documents speciJied 

i:mclcr clause (b) of second proviso lo Rule 89 (J) of'(:GST_JZ,ules, 2.017 read with clause ( e) or .w. · 
Ruic 89 (2) or CGST Rules, 20l'l aloug with their refund application and thereby nol cornplied 

with rcquiren1ents specified under snicl Rules. For better appreciation ol the focls, \ reproduce Ilic 

relevnnl provisions of Rule 89 of COST Rules_, 2017 ns under: 
' c '•· ~ 

Rule 89 of CGST Rules, 2017: Applicnlion for refund of tax, interest, penalty, Ices or lilly olber 

mnoun.L· - ·}·. 
(1) AnJ; ·person, except the person.;. covered 1111de1· ,wti(icafion issuec{ uncle,· secfion 55, 

claiming nJimd o( any tax, infei•est, penalty, fees tll· any other 011101111/ paid by hi 111, other 

rhan r~/imd <~finlegrated tai paid 011 goods exported out of India, may.file an application 
electronically in FOHM G'S'f' RfD-0lthro11gh the co11111w11 porral, either directly or 

rl·,rough a Facililotio11 Cenfn; /irJfijied by rhe Co111111issioner: 

Provided rhar any c/oinl for re./i,mcl relafing ro balance in the electronic cash ledger in 

. accordance with the pro vi/ions oj's11b",rnr:fion (6) of section 49 may be made through the 

return furnished for the re/el'a111 "~ in ORM GSTR-3 or FORM GSTR-4 or 
c' 'So, 

VORM ds;'/H-7. (/,\ (he co1·e /I'll ~·r .. ~ ';,' -~-'\. i>- ~ 

~-I 1!)··.'$.:'i;,;;. 'v.,1 IC ' . ,,,,... "' 
eo w I' j!: !!l 
'Cr no qg 
\ Cs" g,# 
\ 

, -" ... I !Y 8 $/ 
o z° • O 
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Provided further that in respect of supplies to a Special Economic Zone unit or a Special 

Economic Zone developer, the application for refund shall be filed by the 

(a) supplier of goods after such goods have been admitted in full in the Special Economic 

Zone for authorised operations, as endorsed by the specified officer of the Zone; 
(b) supplier of services along with such evidence regarding receipt of services for 
authorised operations as endorsed by the specified officer of the Zone: 

(2) The application under sub-rule (/) shall be accompanied by any of the following 

documentary evidences in Annexure I in Form GST RFD-01, as applicable, to establish 

that a refund is due to the applicant, namely: 

(a) to ( c) . 

(d) a statement containing the number and date of invoices as provided in rule 46 along 

with the evidence regarding the endorsement specified in the second proviso to sub-rule 

(1) in the case of the supply of goods made to a Special Economic Zone unit or a Special 

Economic Zone developer; 

(e) a statement containing the number and date of invoices, the evidence regarding the 

endorsement specified in the second proviso to sub-rule (l) and the details of payment, 

along with the proof thereof, made by the recipient to the supplier for authorised 

operations as defined under the Special Economic Zone Act, 2005, in a case where the 

refund is on account of supply of services made to a Special Economic Zone unit or a 

Special Economic Zone developer; 

\ 

0 

o. I further notice that CBIC vide Circular No.125/44/2019 dated 18-11-2019 has given a list of 
all statements/declarations/undertaking/certificates and other supporting documents to be 

,wovided along with the refund application, wherein al Sr.No.4, the following 

documents/supporting documents are specified, in case of refund of lax paid on supplies made to 

SEZ units/developers with payment of duty, 

0 

Sr Type of refund Declaration/statement/undertaking 

No. /Certificates to be filled online 

Supporting documents to be 

additional uploaded 

Refund of tax Declaration under second and third proviso Endorsement (s) from the specified 

paid on supplies to Section 54 (3); Declaration under Rule officer of the SEZ regarding receipl 

made to SEZ 89 (2) (f) ; Statement 4 under Rule 89 (2) of goods/service for authorized 

unit/developer (cl) and Rule 89 (2) (e ); Undertaking in operations under second proviso to 

with payment of relation to section 16 (2) (c) and Section 42 Rule 89 (1) ; self certified copies of 

tax 
(I) if amount claimed does not excee 

A 

are not found 111 
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lakh rupees, cerlifo.:alion under Rule 89 (2) GSTR2A of the relevant period and 

(rn) otherwise 

I,' 

self declaration regarding non 

prosecution under sub rule ( L) or 

Rule 9 J of the CGST Rules for 

avail ing provisions refund. 

O 

7. ln view of above, as per provisions of.Rule 89 of CGST 2017 and guidelines issued by 

I.lie Uoarcl, it is mandatory requirement to submit evidence in the form endorsement by the 

sp~ciJiecl officer or the Zone showing receipt or goods or services for authorized operations of 
!lie 1.111it. ln ll1e subject cases, no suclt document was submitlecl by !lie appellant at the 1naterinl 

time and hence the refund earlier sanctioned to I.he appellant was ordered for recovery. 

8. l find that lhe grounds put forth by the nppellant in the presenl appeals is on the same 

lines of lhe ground submitted by I.hem in earlier ncljudieal.io11 and appeal proceedings inasmuch 

·as it was contended that supply or service being fl langible one, verif.icatioll is not possible mid 

hence no enclorsemenl was made by the jurisdiction specified officers and also in case of service 

. only lhe endorsement of service for the authorized opera.lion only required mid 110 physical 

e11ciorseme11t is required. They had also contended that i11 spite of above, they had endorsed such 
I • 

bills. Thus, as per the appellant's contention no eudorserneJJ.-~ is required for the supply made by 
'.,,· 

lhem. No other submissions in addition lo ubove was submitted in the present appeals. 

9. I do not find any force in the pgrounds put forlh in appenls. The provisions of Rule 89 of 
% COST 2017, clearly stin\ilate subrnission of evklence re-garding receipt or services for authorized 

operations of the SEZ Unit duly endorsed by tile specified officer for !he purpose of claiming 

refund of tax paid 011 supply made to SEZ Unit, Therefore, appellant's contention that such a 

requirc111ent is not required in I.heir case due lo reason that their service is n tangible une hence 

. verification is not possible mid llrnt for service only en.dorsernenl of service is required and no 
t"• •• . 

physical endorsement is required is legally and.factually not correct and not acceptable. Further, 

the' n11pcllnnl. bas also contended that they hnd e11clorsed bills. 1.-lowever, no copy of such 

e!lllorsed bill is brought 011 record during llie current proceedings. Tlierel'ore, 1 find tlial there is 

11
ou-cornpliance or pt'ovisions of clause (b) of secoucl proviso lo Rule 89 (1) or CGST Rules, 
2017 and also sub rule 2 (d) and 2 ( e ) of Ruic 89 of CGST Rules, 2017 by Lile uppellanl 

inasiiiuch as t.he appellant has not submilted the documents spcci lied under nbove R.ule in 

support of their clnirn or refund tax paid 011 supp.ly made to ~JEZ U11il. 1 further liml tlinl 

ndmissibilily of refund under GST Law is subject lo submission or specified documents and 
unless such specified documents are sub111it1cd I.lie clainwi1l lose their righl [or rel'und or _,...--~ 

by lhcm. ln 1.Jie subject case, I find that there is non submission of speciried docu111e11 
'( 

ii ' 45 E=! :. Ia 
i SSr # 
8 
·G 4 6® 

.. , 
3 
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appellant due to which refund earlier sanctioned to them was erroneous which is liable for 

recovery. I find that in the impugned Orders the adjudicating authority has ordered recovery of 

refund sanctioned to them due to non-compliance of requirement specified under Rule 89 of 

CGST 2017, as above. Therefore, I do not find any infirmity in the impugned Orders passed by 

the adjudicating authority ordering recovery of refund erroneously sanctioned to them. 

Therefore, I upheld the Orders passed by the adjudicating authority and reject the appeals filed 

by the appellant. 

10. All the five appeals filed by the appellant stands disposed of in above terms. £) 

do (Mthtr Ray ka) 
Joint Commissioner Appeals) 

• 

0 

Date: • 

Attested 

(Sankara Ran[a 
Superintende1 
Central Tax (Appeals), Ahmedabad 

By RPAD 

± 

To, 
M/s.Dhrnv Earthmovers, 
1" Floor, 7-8, 
Krishna Complex, 
Sark hej, Ahmedabad 382 2 LO 

Copy to: 

0 

I) The Principal Chief Commissioner, Central tax, Ahmedabad Zone 
2) The Commissioner, COST & Central Excise (Appeals), Ahmedabad 
3) The Commissioner, CGST, Ahmedabad South 
4) The Assistant Commissioner, COST, Division VIII, Ahmedabad South 
5) The Superintendent, CGST, Range V, Division VIII, Ahuedabad South 
6) The Additional Commissioner, Central Tax (Systems), Ahmedabad South tr Guard File 
8) PA file 


